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Please complete this section to tell us more about you.

About you

	Full name
	Christine Peace


	Job title or capacity in which you are responding (e.g. member of the public etc.)
	Trustee of The National Association for Youth Justice (NAYJ)

	
	


	If ‘Other’, please specify
	This response has been prepared in consultation with Officers from The Standing Committee for Youth Justice (SCYJ). SCYJ is an umbrella organisation representing over 30 non-governmental organisations concerned with youth justice issues.


	Date
	03/06/13
	


	Company name/organisation (if applicable)
	NAYJ


	Address
	122 Poolbrook Road
Malvern


	Postcode
	WR14 3JF
	


 FORMCHECKBOX 

If you would like us to acknowledge receipt of your response please tick this box.

	Address to which this acknowledgement should be sent, if different from above
	


	If you are a representative of a group, please tell us the name of the group and give a summary of the people or organisations that you represent
	The National Association for Youth Justice (NAYJ) is the only membership organisation which exclusively campaigns for the rights of and justice for children and young people in trouble with the law.

NAYJ was formed in 1995 following the amalgamation of two existing organisations, the Association for Youth Justice and the National Intermediate Treatment Federation and in 2010 became a registered charity.

NAYJ seeks to promote the welfare of children and young people in the Youth Justice system in England by campaigning, lobbying, publishing practice and policy papers and providing training events and conferences.
This response has also been prepared in consultation with Officers from The Standing Committee for Youth Justice (SCYJ) is a membership body that provides a forum for organisations, primarily in the non-statutory sector, working to promote the welfare of children who become engaged in the youth justice system. SCYJ advocates a child-focused justice system that promotes the integration of such children into society and thus serves the best interests of the children themselves and the community at large.

Over 30 charities and social enterprises, including the NAYJ, are members of SCYJ.




List of questions for response

We would welcome responses to the following questions set out in this consultation paper. Please email your completed form to legalaidreformmoj@justice.gsi.gov.uk or it fax to 020 3334 4295.
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Question 1: Do you agree with the proposal that criminal legal aid for prison law matters should be restricted to the proposed criteria?

 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	There is no mention at all of children in the consultation paper. It is unclear whether these proposals apply to children at all since in law children cannot be “imprisoned”, they are “detained”. Children therefore cannot be “prisoners”. Whether the nomenclature of “prisoners” is intended to apply to the under 18s is therefore unclear. It serves to demonstrate that the interests and rights of children have not been considered in drawing up these proposals. 
If these proposals apply to children, they are incompatible with the United Nations Convention on the Rights of the Child 1989, in particular Article 12. Article 12 states: -

1. States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child.
2. For this purpose the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or appropriate body, in a manner consistent with the procedural rules of national law.
Baroness Hale at paragraph 23 of ZH (Tanzania) (FC) (Apellant) V Secretary of State for the Home Department [2011] UKSC 4, states,  'This is a binding obligation in international law, and the spirit, if not the precise language, has also been translated into our national law.
Children in the secure estate are amongst the most vulnerable clients in British society and these issues are of fundamental concern to the rehabilitation of offenders. We refer you to the Prison Reform Trust report, “Punishing Disadvantage. A profile of children in custody”. 

Advice and assistance is required to allow a reasonable degree of equality of arms to enable cases to be determined justly. We do not accept that the internal complaints procedures can necessarily be properly accessed and used by children and young people in custody; this is a particular issue for children with learning disabilities or mental health issues whom we know are over represented in the criminal justice system.
Children and young persons take longer than adults to be able to build up trust and confidence in adults, even more so when they are in an alien environment at a traumatic time.  Our courts have recognised throughout the criminal justice system that children require adult assistance to help them navigate through the process. We refer you to the cases of R (on the application of K) v Parole Board [2006] EWHC 2413 (Admin) and R (on the application of HC, a child, by his litigation friend, CC) v Secretary of State for the Home Department) [2013] EWHC  982 (Admin).

 A significant proportion of custodial sentences for youths tend to be of short duration, making this even harder. The criminal process often means that the most trusting relationship, when it comes to “right and wrong” and having a voice, is often the one shared with their legal representative. Frequently children and young persons do not have anyone else who is able or willing to put their legal case forward.
The secure estate for children encompasses three separate regulatory and guidance frameworks, including those for complaints and we maintain that the complexities and difference in these systems would make it difficult for children to navigate without appropriate legal representation. In particular, the prisons complaints system is already overloaded and the prison ombudsman is even more so. There is a concern that more unlawful decisions will be reached and more unlawful decisions will go unchallenged.

All aspects of prison law, including matters relating to treatment, sentencing, disciplinary matters and Parole Board reviews should remain within the scope for criminal legal aid for children and young persons. Treatment issues, including location and issues to do with regime conditions should especially remain in scope. The allocation of beds in the youth justice system by the Youth Justice Board is driven by availability and children often end up located many miles away from their families. 
The treatment of children and young persons in custody varies markedly according to the type of custodial institution in which the child is placed. This makes the youth secure estate different to the adult estate where any differences are not so marked. Given this potential for disparity, the potential for external redress must be protected.

Treatment issues as defined by the 2010 Standard Criminal Contract could also include issues to do with the delivery of education, training and specific rehabilitation programmes. Again, children and young persons are not equipped to be able to lodge complaints regarding these matters themselves. Given children are still going through the developmental process, it is important those who commit offences serious enough to warrant deprivation of liberty should have access to the most suitable forms of treatment to maximise the potential for future development that promotes desistance. We also ask you to consider the link between the provision of appropriate treatment and education and parole. For children imprisoned for more serious offences, the availability of such suitable programmes in the early part of their sentences can have a significant impact at parole applications later on, and are therefore, potentially directly relevant to the length of detention. The removal for access to legal representation to challenge any of these issues should not go ahead.
The importance of community involvement in preparation for reintegration and release has to be accepted. Often the only recourse a young person has is through their solicitor.

The prison system should still be subject to the scrutiny of the courts as a point of natural justice.
There are more than adequate control measures in the current contract to ensure suppliers do not make unreasonable claims.

The real victims in these proposals will be the young people and their families.

The projected cost savings to be made by these proposed changes are entirely disproportionate to the access to justice they remove. At no point do the proposals state how they will improve justice in this area and could increase legal aid costs in other areas such as judicial review.
We wish to make it explicitly clear that if these proposals are to go ahead children and young persons under 18 should be exempt from them.




Question 2: Do you agree with the proposal to introduce a financial eligibility threshold on applications for legal aid in the Crown Court?

 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	Means testing does not currently apply to child defendants in the Crown Court and nor should it.


Question 3: Do you agree that the proposed threshold is set an appropriate level?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	See above. 


Question 4: Do you agree with the proposed approach for limiting legal aid to those with a strong connection with the UK?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We believe that children should have access to justice regardless of whether they satisfy the proposed residency condition. Children who do not meet the proposed residency criteria more than often will have found themselves in the UK at the hands of someone else, usually an adult. There is particular concern regarding victims of child trafficking. They should not be denied equality of arms or access to justice. 
To remove a child’s access to legal representation as proposed would be inconsistent with other areas of public policy that recognise that responsibilities to children, who may not satisfy residency requirements, should be different to responsibilities to adults, for example in respect of social care responsibilities to unaccompanied minors.
The proposals are not compatible with the United Nations Convention on the Rights of the Child (see Question 1 above).
These proposals would exclude all children under the age of 1yrs. It is not out of the realms of possibility that such a child could be denied legal advise should the need arise. 

The sign of a civilised society is that the most vulnerable are protected and this includes through access to justice.


Question 5: Do you agree with the proposal that providers should only be paid for work carried out on an application for judicial review, including a request for reconsideration of the application at a hearing, the renewal hearing, or an onward permission appeal to the Court of Appeal, if permission is granted by the Court (but that reasonable disbursements should be payable in any event)?
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 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	Judicial review upholds the rule of law and this applies to children and young people as well. Very few people can afford to bring these applications if they are required to bear their own legal costs. In the case of children, they are entirely dependent on their parents/guardians’ means. More often than not judicial review cases are currently covered by legal aid. 

We would go further and ask you to accept that the range of responsibilities of public authorities to children is significantly wider (and more complex) than that to most adults. At the same time, many of the children potentially adversely affected by such authorities failing to discharge their responsibilities in a reasonable manner will include the most vulnerable people in society. Children are ill placed to be able to identify where they have been ill served by public authorities. Justice for this group therefore requires that legal mechanisms are in place that do not discourage children from seeking challenge where they believe they are victims of unreasonable/unlawful behaviour by public bodies.

The “savings” that the proposal purports to achieve are flawed and fail to consider other areas in which public funds are being wasted, by the very bodies of which review is sought, such as local authorities and the CPS. It does not recognise that many JR cases settle even before the permission decision has been made in the favour of the applicant, for the greater good of all. It should not be expected that such front loading costs are not funded by legal aid. 
Access to Judicial Review is a fundamental legal right which should not be circumscribed in this way.
This proposal should not apply to children.



Question 6: Do you agree with the proposal that legal aid should be removed for all cases assessed as having “borderline” prospects of success?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	There is concern that should lawyers be penalised for bringing claims where permission is not granted, this is likely to  also affect their confidence in bringing cases with merit.

In addition, the complexity of legal arrangements for children in trouble with the law mean that it is often difficult to ascertain at the outset whether or not a case is “weak” or strong. The proposals could therefore encourage a risk adverse approach by legal providers that would disadvantage children in particular. 
Judicial Review is an area of law where each individual case has to be assessed on its own merits. The “borderline” assessment of a case for the purposes of legal aid does not mean that the case is without merit and should not be exempted as proposed. The current system of assessment is rigorous and effective and does not warrant any change.
This proposal should not apply to children.




Question 7: Do you agree with the proposed scope of criminal legal aid services to be competed?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are strongly against the introduction of the competition model for criminal legal aid work. We believe that this violates the legal duties that the Uk has towards children.

Article 3 (1) of the United Nations Convention on the Rights of Child states that in all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the‘Best interests of a child shall be a primary consideration’. These proposals do not specifically consider children. We also refer you to our comments regarding the UNCRC in question 1 above.

Furthermore,  Rule 5 of the United Nations Standard Minimum Rules for the Administration of Juvenile Justice known as the “Beijing Rules” refers to two of the most important objectives of juvenile justice.  The first objective is the promotion of the well-being of the juvenile.  This is the main focus of those legal systems in which juvenile offenders are dealt with by family courts or administrative authorities, but the well-being of the juvenile should also be emphasized in legal systems that follow the criminal court model, thus contributing to the avoidance of merely punitive sanctions.

In addition rule 22 of the Beijing Rules is the need for professionalism and training.

The proposals are clear that the focus is on cost saving and explicitly accepts that the quality of legal advice will reduce as a result. There is concern that in any tendering process that undue emphasis will be placed upon low bids. This could destabilise the sector in the long term. The proposal lays out a roadmap for quartering the number of legal aid firms and decimating the sector, whilst also pushing for massive companies like Serco, G4S, and Eddie Stobart to join the legal sector. Such companies have no track record in the delivery of criminal legal aid services and in certain circumstances would have a conflict of interest due to their delivery of other services within the criminal justice system.
The effect of these changes will be devastating as it threatens the very core of the fairness of the criminal justice system. 

It is suggested that price competitive tendering for criminal legal aid will go towards saving £220 million a year over the next five years. It is unclear how this has been quantified and no calculations have been published to justify the figure, even though there is a public interest in understanding how the savings will come about. 
The recent ComRes poll, commissioned by the Bar Council, demonstrates that 67% of the British public agrees that legal aid is a price worth paying for living in a fair society. This is in direct contrast to the view expressed in the Ministerial Foreword to the consultation paper that “over the past decade, the [legal aid system] has lost much of its credibility with the public”.

Without robust, quality and specialist solicitors there is a risk that confidence in the criminal justice system will be lost. This is based on the costs of the system as it currently stands. There is no evidence available to suggest that the proposals will improve either the criminal justice system itself or public’s views towards criminal legal aid. We echo the widespread concern that they will affect the quality of the service provided.
There is no model on which to successfully compare the competition model proposal. There is no suggestion of piloting it. Instead, full implementation will take place three months after the announcement of which firms have been granted a contract. This business risk would mean that small and medium sized firms, often those with niche practices and best placed to represent children and young people through continuity of their legal representative,  would be in a significantly disadvantaged position to bid compared to larger, and in some cases international organisations.
Our concern is how this will affect children in the criminal justice system. It is still accepted that children should be treated differently to adults and this requires lawyers to be specialist in their knowledge of the youth justice system, youth court procedures as well as the extremely important client care and communication skills required. Children who find themselves involved in the criminal justice system often have many other problems such as learning and communication difficulties as well as mental health issues and the obvious vulnerabilities as a result of age.

We recognise that the role of youth court criminal advocate involves work that is nearly always more intensive, complicated and involved, requiring liaison with many different parties in comparison to adult defence work. 
The seemingly random allocation of cases by surname or date of birth would mean a lottery as to who would be assigned to represent a young person. 
The proposal that the same fee will be paid for a not guilty plea or a guilty plea could potentially place a financial drive on lawyers to advice a guilty plea where a not guilty one should be entered and a trial take place. This has to be seen against a dramatic scene change of who will bid for and be assigned a contract, where quality only needs to be “acceptable” and lower bids will certainly win favour above specialisms.
Below are two specific examples of how youth court specialism and the client’s choice of solicitor are essential: -

“A” is a 15 year old girl who appeared in the youth court in 2012. She has hearing loss, speech and communication problems and severe emotional, behavioural and learning difficulties. She has been in care since she was 5, when she was separated from her twin brother, who was adopted. She was arrested 16 times last year for offending within her children’s home (criminal damage and assaulting members of staff). All her offending was low level. Her lawyer of choice had previously represented her in 2010 for a very minor offence. When she was first arrested in 2012, she and her appropriate adult asked for the same lawyer at the police station. She clearly did not have capacity to understand that she had committed any offences. Nor did she understand the procedures at the police station or, subsequently at court. Her solicitor was of the view that prosecuting her was not in the public interest and made representations to the Crown Prosecution Service (CPS) to this effect. Her solicitor obtained a psychological report which confirmed that the she had a functioning age of 7-8 years and an operational age of 3-4 years. Ultimately all her cases were withdrawn by the CPS. However she was arrested time and time again in 2012. Her solicitor and colleagues in the firm knew what the position was and were able to advise her accordingly and also ensure that the police knew that the decision to prosecute was in the process of being challenged. Her solicitor was able to make representations regarding bail so that she was not remanded time and time again for court. Under these proposals “A” would not be able to specifically request that solicitor represents her and would be “assigned”, possible by her surname, date of birth or on a “taxi rank” basis a solicitor she had never met. It is highly unlikely the same outcome would have been achieved.

“B” is a 17 year old youth who has been represented by the same solicitor since he was 12 years. He has been in the care of the Local Authority since he was 9 due to serious neglect by his mother and abuse by his elder brother. He has a deep mistrust of adults including professionals involved with him. Outwardly he appears to function well but his solicitor had previously commissioned a psychological report for a previous case which concludes he has an IQ of 71 and limited cognitive understanding. His solicitor is also aware of his background, something which he does not feel comfortable disclosing to anyone he does not know or trust. His solicitor is able to use her knowledge of this client when advising him at the police station, making representations to the Custody Sergeant that he should have an Appropriate Adult, making representations on bail, advising on plea at court and mitigating in the event of a guilty plea or conviction after trial. “B” trusts his solicitor’s advice due to the long standing relationship she has built up with him. Under the new proposals, he would have no choice of solicitor and would be allocated one who would have no knowledge of his difficulties or circumstances. He is unlikely to trust the advice given by another solicitor and much more likely to plead not guilty, leading to increased cost and court time, plus inconvenience and worry for any victims by their perhaps unnecessary required attendance at court to give evidence.
Children should be excluded from these proposals



Question 8: Do you agree that, given the need to deliver further savings, a 17.5% reduction in the rates payable for those classes of work not determined by the price competition is reasonable?

 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	Again the statistical basis for the need for any cuts has not been made out. Those contained in the consultation document are incomplete and do not represent a fully evaluated consideration of impact of previous cuts on the Legal Aid budget and the reduction in criminal defence work at both the police station and youth courts.
As the amount of cases involving children in trouble represents a relatively small proportion of overall criminal court throughput, it would appear unlikely that as a consequence of the economies of scale required by the proposal that legal practices would be able to maintain youth specialisms. This would be a wholly retrograde step as NAYJ/SCYJ consider that an expansion of youth specialist lawyers is required, as proposed by a variety of commentators in the field e.g.) Centre for Social Justice Report. This is likely to render such a development unfeasible for the foreseeable future.



Question 9: Do you agree with the proposal under the competition model that three years, with the possibility of extending the contract term by up to two further years and a provision for compensation in certain circumstances for early termination, is an appropriate length of contract?
 

 FORMTEXT 
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 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We remain opposed to the competition model proposals as outlined in questions 7 and 8 above.


Question 10: Do you agree with the proposal under the competition model that with the exception of London, Warwickshire/West Mercia and Avon and Somerset/Gloucestershire, procurement areas should be set by the current criminal justice system areas?
 

 FORMTEXT 
 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposals. Please see questions 7 and 8 above.
In addition there is concern that some of the suggested procurement areas are too large, for instance only 10 proposed contracts for Devon and Cornwall, 4 for North Yorkshire. These are not the only procurement areas which could suffer. They are demonstrative that the size of certain rural areas will severely impede children and young persons’ access to justice. In addition the limited number of contracts available in some areas will undoubtedly lead to more expense and delay on multi-handed cases where there are conflicts but not enough firms available within the procurement area. This could even result in children and young people being detained in custody awaiting representation from a solicitor from outside the area.



Question 11: Do you agree with the proposal under the competition model to join the following criminal justice system areas: Warwickshire with West Mercia; and Gloucestershire with Avon and Somerset, to form two new procurement areas?
 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposals. Please see questions 7, 8 and 10 above.




Question 12: Do you agree with the proposal under the competition model that London should be divided into three procurement areas, aligned with the area boundaries used by the Crown Prosecution Service?
 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposals. Please see question 7 above.




Question 13: Do you agree with the proposal under the competition model that work tendered should be exclusively available to those who have won competitively tendered contracts within the applicable procurement areas?
 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposals. Please see question 7 above.




Question 14: Do you agree with the proposal under the competition model to vary the number of contracts in each procurement area?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposals. Please see questions 7 and 10 above.

We are concerned that the overall number of contracts (400) is too low. This will limit accessibility to legal advice. 

It will also reduce quality and specialist youth court advice as firms will not be able to offer the same specialist lawyers that they currently can.




Question 15: Do you agree with the factors that we propose to take into consideration?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Are there any other factors that should to be taken into consideration in determining the appropriate number of contracts in each procurement area under the competition model?

 

 FORMTEXT 
 
	We are opposed to the competition model proposals. Please see questions 7 and 10 above.



Question 16: Do you agree with the proposal under the competition model that work would be shared equally between providers in each procurement area?
 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposals. Please see question 7 above.

It is not accepted that there is any indication that youth work would be shared equally, neither is it accepted that doing so would save any money.
The idea sharing youth work equally is completely incompatible with a move towards increased specialisation for youth work.


Question 17: Do you agree with the proposal under the competition model that clients would generally have no choice in the representative allocated to them at the outset?
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 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposals. Please see question 7 above.

The removal of client choice is fundamentally wrong on civil liberties grounds. The proposals may be incompatible with Article 6(3)(c) of the European Convention of Human Rights (ECHR), referred to as the right to a fair trial. One of the fair trial rights is for a person “to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require”. Whilst there has been case law which has held that the issue of “choice” when legal assistance is to be provided free is not necessarily open ended (Freixas v Spain [2000] ECHR 53590/99), this has to be seen against our current system which presently offers limited choice. The competition model proposal offers no choice whatsoever. Whilst the cases of Pakelli v Germany [1983] ECHR 8398/78 (not cited in Freixas) Croissant v Germany [1990] [1992] ECHR 13611/88 uphold the fact that free legal advice should be subject to certain limitations, it does not preclude a choice, albeit a limited one. The requirements of fairness under Article 6 is constantly involving and the requirement of public confidence in the administration of the system does leave the question of the proposals compatibility with it open to challenge.
The removal of a client’s choice of solicitor means the removal of specialist firms and solicitors from the sector. We are of the view that this loss of choice and its inevitable impact on available specialists for children and young people and especially very young clients (10-13 year olds) will have a devastating impact on some of the most vulnerable in our society.
Maintaining confidence in the system depends on the public being satisfied that the police and the CPS bring cases lawfully and appropriately and those accused receive correct and robust advice. In the youth criminal justice system this has been maintained by solicitors being able to build up trusting relationships with those children and young people they represent, their appropriate adults, be they parents, social workers or carers, who accept and trust the advice they receive regarding the strength of evidence and the likely outcome and/or sentence in a case. 
Children find it more difficult to develop trust in strangers they do not know. 
Teenage years are peak for offending behaviour. Therefore it is much more likely that children will have multiple cases going though the system (we refer you to our example of child “A” in question 7 above). Removal of choice will make it much more likely that children are simultaneously represented by different solicitors who may be unaware of other cases. This would potentially cause additional cost to the system and poorer outcomes for children than if they had single representation of choice from the outset.

We refer you to the paper, “Government response to the Justice Committee’s Seventh Report of Session 2012-2013. Youth Justice”. Recommendation 6 states, “Courts have a responsibility to check throughout a case that the defendant understands what is going on and much can be done to assist by the defendant’s own legal representative. One of the qualifying criteria for criminal legal aid is that the defendant may not otherwise be able to understand the court proceedings. Defendants vulnerable in this way should therefore always be represented in court”. Under the proposals the legal representative won’t be the child’s solicitor of choice and likely to be a different one each time they face a new offence. The proposal is therefore incompatible with this recommendation of the Government, published May 2013.
Reputations of lawyers grow by recommendations. Anyone who is dissatisfied can transfer their instructions to another solicitor .This will no longer be an option except in extremely limited cases, and then not necessarily to a specialist , simply to another assigned provider. We reiterate that client choice remains the best form of quality control.
This relationship of trust helps the courts run more efficiently than they would if it is removed. The majority of youth court cases result in a guilty plea as a direct result of those accused trusting the advice they are given by their solicitor of choice. If an unknown solicitor was simply assigned it is unlikely that the advice would be trusted at an early stage and result in an early guilty plea. This could result in more hearings, more preparation work having to be done by the CPS and police and potentially victims and witnesses, who are often young persons as well, having to attend court unnecessarily to give evidence. Higher costs would result, not to the defence advocate but to other parties to the youth justice system, such as the CPS, HMCS and the Youth Justice Service.
It will remove, along with fee reductions, the existing market pressure to provide quality services designed to retain as large as possible own client base.

Children should be excluded from these proposals.




Question 18: Which of the following police station case allocation methods should feature in the competition model?

 

 FORMTEXT 
 

 FORMTEXT 
 
· Option 1(a) – cases allocated on a case by case basis
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No
· Option 1(b) – cases allocated based on the client’s day of month of birth
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No
· Option 1(c) – cases allocated based on the client’s surname initial
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No
· Option 2 – cases allocated to the provider on duty
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

· Other
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposal. Please see questions 7 and 17 above.




Question 19: Do you agree with the proposal under the competition model that for clients who cannot be represented by one of the contracted providers in the procurement area (for a reason agreed by the Legal Aid Agency or the Court), the client should be allocated to the next available nearest provider in a different procurement area?
 

 FORMTEXT 
 

 FORMTEXT 
 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposal. Please see questions 7, 10 and 17 above.

This could result in unnecessary delays in cases, causing upset and confusion to an already vulnerable young person. Access to seeing their solicitor out of court would be extremely limited if that solicitor normally practises and is based in a different procurement area. Children may be unable to see their solicitor due to school or other education and training attendances if they have to travel outside their immediate local area.



Question 20: Do you agree with the proposal under the competition model that clients would be required to stay with their allocated provider for the duration of the case, subject to exceptional circumstances?
 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposals. Please see questions 7 and 17 above.




Question 21: Do you agree with the following proposed remuneration mechanism under the competition model?

 
	· Block payment for all police station attendance work per provider per procurement area based on the historical volume in area and the bid price

 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· Fixed fee per provider per procurement area based on their bid price for magistrates’ court representation
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· Fixed fee per provider per procurement area based on their bid price for Crown Court litigation (for cases where the pages of prosecution evidence does not exceed 500)

 

 FORMTEXT 
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· Current graduated fee scheme for Crown Court litigation (for cases where the pages of prosecution evidence exceed 500 only) but at discounted rates as proposed by each provider in the procurement area.
 

 FORMTEXT 
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


Please give reasons.

	We are opposed to the competition model proposals. Please see question 7.



Question 22: Do you agree with the proposal under the competition model that applicants be required to include the cost of any travel and subsistence disbursements under each fixed fee and the graduated fee when submitting their bids?
 

 FORMTEXT 
 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposals. Please see question 7



Question 23: Are there any other factors to be taken into consideration in designing the technical criteria for the Pre Qualification Questionnaire stage of the tendering process under the competition model?
 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposals. Please see question 7.



Question 24: Are there any other factors to be taken into consideration in designing the criteria against which to test the Delivery Plan submitted by applicants in response to the Invitation to Tender under the competition model?
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 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposal. Please see question 7.


Question 25: Do you agree with the proposal under the competition model to impose a price cap for each fixed fee and graduated fee and to ask applicants to bid a price for each fixed fee and a discount on the graduated fee below the relevant price cap?
 

 FORMTEXT 
 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	We are opposed to the competition model proposals. Please see Q.7.

We are concerned that some larger organisations outside of the established legal service providers, who are better placed to manage a business risk, may place excessively low bids which may find favour at the cost of quality.


Question 26: Do you agree with the proposals to amend the Advocates Graduated Fee Scheme to:

 
	· introduce a single harmonised basic fee, payable in all cases (other than those that attract a fixed fee), based on the current basic fee for a cracked trial;

 

 FORMTEXT 
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· reduce the initial daily attendance fee for trials by between approximately 20 and 30%; and
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· taper rates so that a decreased fee would be payable for every additional day of trial?

 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


Please give reasons.

	These proposals threaten the existence of an independent Bar which we believe is essential to the Criminal Justice System.
They also significantly increase the risk of conflict of interest between client and adviser especially with regard to plea.


Question 27: Do you agree that Very High Cost Case (Crime) fees should be reduced by 30%?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	VHCC case rates have been subject to previous cuts and are already subject to rigorous case planning to specifically manage and control expenditure. There are no reasonable grounds for any further cuts in rates as proposed.


Question 28: Do you agree that the reduction should be applied to future work under current contracts as well as future contracts?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	Any changes in reduction should not be applied retrospectively.


Question 29: Do you agree with the proposals:

 
	· to tighten the current criteria which inform the decision on allowing the use of multiple advocates;
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· to develop a clearer requirement in the new litigation contracts that the litigation team must provide appropriate support to advocates in the Crown Court; and
 

 FORMTEXT 
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

	· to take steps to ensure that they are applied more consistently and robustly in all cases by the Presiding Judges?
 
	 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No


Please give reasons.

	It is unclear as to what cost this is currently operating and why changes are necessary



Question 30: Do you agree with the proposal that the public family law representation fee should be reduced by 10%?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	This work is clearly linked with the safe guarding of children and young persons, requiring specialist and dedicated advocates. The state has a fundamental responsibility to protect abused or neglected children and young persons.  Any reduction in the public law family representation fee would put those already vulnerable children even more at risk. 



Question 31: Do you agree with the proposal that fees for self-employed barristers appearing in civil (non‑family) proceedings in the County Court and High Court should be harmonised with those for other advocates appearing in those courts?
 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	This presents a further risk to the independent Bar who have undergone significant cuts to fees in recent years.


Question 32: Do you agree with the proposal that the higher legal aid civil fee rate, incorporating a 35% uplift payable in immigration and asylum Upper Tribunal appeals, should be abolished?

 

 FORMTEXT 
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	Unable to comment further.


Question 33: Do you agree with the proposal that fees paid to experts should be reduced by 20%?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	There is a very real risk that the effect of this will be to reduce the number of quality experts willing and available to legally aided litigants. There is already a lack of specialist youth experts in such fields as psychology and psychiatry in some geographic locations. Reducing the fees paid could result in even further delay inn court proceedings whilst an appropriate expert is identified and prepares their report. This could result in young people spending longer in custody than necessary at a greater cost to the public purse.

The Government acknowledges that “where evidence is key to the client’s case and either the material is such a specialised and unusual nature that only very few experts are available or the complexity of the material is such that a more senior expert is needed” should result in limits being exceeded. Given the particular complexities of cases involving children in trouble with the law and the rarity of cases where such opinion is sought in relation to children in trouble, this exception would apply more often than not. It would therefore be administratively and financially simpler simply to exclude children’s cases from any reduction in fees.


Question 34: Do you agree that we have correctly identified the range of impacts under the proposals set out in this consultation paper?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	If savings must be found in our justice system, as with elsewhere across government, they must be considered on the basis that legal aid is crucial in ensuring those truly guilty of crimes are convicted, after due process, and those innocent are able to clear their names. The impact of these proposals has not been identified and we refer specifically to our comments above.


Question 35: Do you agree that we have correctly identified the extent of impacts under these proposals?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give reasons.

	Please see 34 above.


Question 36: Are there forms of mitigation in relation to impacts that we have not considered?
 
 FORMCHECKBOX 
 Yes
 FORMCHECKBOX 
 No

Please give details.

	Please see our answers above.
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